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in the Court of Appeals of the District of Columbia 


Ethan Allkn Hitchcock et al., Appellants, 

vs. 

The United States on the Eelation of John B. Bigboy. 


No. 1294. 


a Supreme Court of the District of Columbia. 


The United States ex Rel. John B. Bigboy,"^ 

Petitioner, I 


vs. 

Ethan Allen Hitchcock, Secretary of the 
Interior, and William A. Jones, Commis¬ 
sioner of Indian Affairs, Eespondents. 


V No. 45772. 




At Law. 


United States op America, i 
District of Golumhia, 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for Mandamus. 

Filed November 18,1902. 

In the Supreme Court of the District of Columbia. 

The United States ex Rel. John B. Bigboy 

vs. 

Ethan Allen Hitchcock, Secretary of the 
Interior; William A. Jones, Commissioner 
of Indian Affairs. 

Petition for writ of mandamus. 

The petition of the United States, ex rel. John B. Bigboy, respect¬ 
fully represents to the court as follows: 

First. Said John B. Bigboy is a citizen of the United States, hav¬ 
ing been naturalised by virtue of the provisions of an act of Congress 
entitled ‘*An act to provide for the allotment of lands in severalty 
to Indians on the various reservations, and to extend the protection 
of the laws of the United States and Territories over the Indians, 
1—1294a 


Law. No. 45772, 
Docket —. 
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and for other purposes,” approved February 8, 1887 (24 U. S. Stat. 
at L. 388, et seg.), and is a resident of Ashland county, in the 

2 State of Wisconsin, and this petition is presented on his rela¬ 
tion and in liis own right, as hereinafter set forth. 

Second. The defendants are citizens of the United States, and the 
defendant Ethan Allen Hitchcock is a resident of the State of 
Missouri, and is sued as Secretary of the Interior; and the defendant 
William A. Jones is a resident of tlie State of Wisconsin, and is 
sued as Commissioner of Indian Affairs. This suit is brought 
against both defendants in respect to the matters and things herein¬ 
after set forth. 

Third. The said John B. Bigboy is an Indian by birth, belonging 
to a band of Indians known as the Bad River Indians, living on the 
Bad River reservation, in the aforesaid State of Wisconsin, and he 
is the owner in severalty of 80 acres of land situated and being in 
the said Bad River reservation, which is also known as the La 
Fointe reservation, said 80 acres of land having been allotted to 
him under and by virtue of the provisions of a treaty dated Septem¬ 
ber 30,1851, between the United States and the Chippewa Indians 
of Lake Superior and the Mississippi, of which the aforesaid band 
of Bad River Indians is a part, and he has been in the possession 
and enjoyment of said 80 acres of land from the date of the allotment 
thereof to him, which was made long prior to December 6,1893, 
and is now in the possession and enjoyment of said 80 acres of 
land. 

Fourth. That under and by authority of certain provisions of said 
treaty of September 30, 1854, tlie President of the United States 
promulgated certain rules and regulations authorizing the Indians 
on said La Pointe or Bad River reservation to sell on stumpage all 
the timber standing or fallen on their respective allotments, 

3 to one Justus S. Stearns, of Ludington, Michigan, and among 

said rules and regulations was one numbered 7, which pro¬ 
vides iniei' alia that “After deducting one-half of the cost of the 
scaling and, other necessar}^ expenses chargeable against the 
same * * the proceeds of timber taken from the allotted 

lands of the reservation shall, after the deductions above stated, be 
deposited in some national bank subject to check of the Indian 
owner of the allotment, countersigned by the Indian agent for the 
La Pointe agency, unless otherwise stipulated in contracts with 
particular Indians.” That in pursuance of the power conferred 
upon him by the said rules and regulations, the said John B. Big¬ 
boy on or about the 28th day of March, 1894, entered into a written 
agreement with the aforesaid Justus S. Stearns, for the sale of the 
marketable timber standing on his aforesaid land, upon the terms 
and conditions set forth in said written contract, which was duly 
approved by the then acting Commissioner of Indian Affairs. A 
certified copy of said contract, marked “ J. B. B. Exhibit No. 1,” is 
hereto annexed and is to be taken and read as a part hereof. 

Fifth. That in compliance with the terms of said contract, the 
said Justus S. Stearns, paid the price agreed upon in said contract 
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for said timber, to the Indian agent of said La Pointe or Bad Biver 
reservation, who, acting under instructions of the then acting Com¬ 
missioner of Indian Affairs, issued under and by direction of the 
then Secretary of the Interior, which instructions have since been 
assented to and confirmed by the respondents herein, and in viola¬ 
tion of the aforesaid rules and regulations of the President, and of 
the rights of the said John B. Bigboy, deposited the said proceeds 
of sale of timber in some bank, to the credit of said Indian 

4 agent, and not subject to the check of the said John B. Big¬ 
boy ; that from said proceeds of sale, said John B. Bigboy 

has received from time to time small amounts from said Indian 
agent, but said agent has steadily refused to recognize the demands 
of said Jolin B. Bigboy for the payment over to him of all of said 
proceeds of sale, though he has frequently been requested to so pay 
them, giving as his reasons for his refusal, the positive instructions 
and directions of the respondents herein, forbidding him to do so. 
That among the instructions so given is one under date of Febru¬ 
ary 13, 1901, a cop}'^ of which, marked “ J. B. B., Exhibit 2,” is an¬ 
nexed hereto and is to be taken and read as a part hereof. 

Sixth. The petitioner further avers that on the 3rd day of June, 
1902, the said Joim B. Bigboy presented to the aforesaid Indian 
agent at the La Pointe agency, whose name is Samuel W. Camp¬ 
bell, a check on the Northern National Bank of Ashland, Wiscon¬ 
sin, where he is informed and believes the proceeds of said sales of 
timber are deposited to the credit of said agent, which check was 
drawn to the order of said Bigboy for the sum of $1245.05, which he 
believes is the balance of the proceeds of the sale of the timber from 
his lands, and requested the said agent to sign said check in order 
that the said Bigboy might receive the money therefor, he desiring 
to use it at the time; that said request to said agent was made in 
writing and it and said check, marked respectively “ J. B.B. Exhib¬ 
its Nos. 3 and 4,” are hereto annexed and are to be taken and read 
as a part hereof; that the said agent refused to sign said check, or to 
let said Bigboy have said money, assigning as a ground for his refusal, 
the instructions and directions given to him by the respondents 
herein; and stating that if the respondents directed him to pay 
the said money to the petitioner, he would promptly do so, 

5 but that he being under the complete control and direction 
of the respondents, would not compl}^ with Bigboy^s request; 

that thereupon, to wit, on the 7th of June, 1902, the said Bigbo}^ 
through his attorney-in-fact, Mr. Jackson H. Ralston, of the District 
of Columbia, addressed a letter to the Commissioner of Indian 
Affairs, a copy of wliich, marked J. B. B. Exhibit No. 5,” is hereto 
annexed and it is to be taken and read as a part hereof, in which 
he requested that tlie Commissioner of Indian Affairs direct the 
aforesaid agent to cause to be paid to said Bigboy the money to 
which he is aforesaid entitled, to that letter the said Jackson H. 
Ralston received from the acting Commissioner of Indian Affairs, 
a reply under date of June 12,1902, a copy of which reply, marked 
J. B. B. Exhibit No. 6,” is hereto annexed and is to be taken and 
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read as a part hereof; thereupon and under date of June 13,1902, 
the said Jackson H. Ralston, still acting for said Bigboy, addressed 
a letter to the honorable Secretary of the Interior, a copy of which 
letter, marked J. B. B., Exhibit No. 7,’^ is hereto annexed and 
made a part hereof, to which letter he received a reply on the same 
day, from the then acting Secretary of the Interior, a copy of which, 
marked “ J. B. B., Exhibit No. 8,” is hereto annexed and is to be 
taken and read as a part hereof, and later, on July 2,1902, said 
Ralston received from the acting Commissioner of Indian Affairs a 
letter, a copy of which, marked “ J. B. B. Exhibit No. 9,” is hereto 
annexed, and is to be taken and read as a part hereof. 

Seventh. The petitioner further avers that the deposit of the pro¬ 
ceeds of the sale of the timber from the land of said Bigboy in the 
name of the Indian agent, instead of in his name and to his credit 
and subject to his check, as required by the aforesaid rules and 
regulations of the President, made by the order and direction of the 
then acting Coininissioner of Indian Affairs, since confirmed 
6 and concurred in and by the respondents, and the refusal of 
the said Indian agent to pay said money over to said Bigboy, 
as he has been requested to do a number of times, is in obedience 
to other orders and directions of the respondents herein. 

The premises considered, the petitioner respectfully prays: 

1. That the defendants herein and each of them may be com¬ 
manded to pay over, or cause to be paid over, to the petitioner or 
his attorneys of record the moneys standing to the credit of John B. 
Bigboy because of the facts set forth in the foregoing petition, and 
to make and promulgate all orders and directions necessary therefor. 

2. That the petitioner may have such other and further relief as 
he is entitled to in the premises. 

THE UNITED STATES, 

Upon tlie relation of JOHN B. BIGBOY, 

By RALSTON & SIDDONS and 
' CHESTER HOWE, 

His Aito^'neys. 


7 Filed Nov. 18,1902. 

District of Columbia, ss : 

Jackson H. Ralston, being first duly sworn, on oath deposes and 
says that he is one of the attorneys in the above entitled case, and is 
familiar with the facts set forth in the foregoing petition for writ of 
mandamus; that those stated upon personal knowledge are true, and 
those stated upon information and belief, he believes to be true. 

JACKSON H. RALSTON. 

Subscribed and sworn to before me, a notary public in and for the 
District aforesaid, this 18th day of November, A. D. 1902. 

J. R. YOUNG, Clei% 

By R. J. MEIGS, Jr., 

Assistant Clerk. 
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8 “J. B. B. Exhibit Number 1.” 

Filed November 18,1902. 

Department op the Interior, 

Office of Indian Affairs, 
Washington, August 29,1902. 

I, A. C. Tonner, acting Commissioner of Indian Affairs, do hereby 
certify that the paper hereto attached is a true copy of the original 
as the same appears on file in this office. 

In testimony whereof, I have hereunto subscribed my 
[seal.] name, arid caused the seal of this office to be affixed, on 
the dav and year first above written. 

(Signed)" A. G. TONNER, 

Acting Commissioner. 


9 Contract Between John B. Big boy j Bad River Indian y and Justus 

S. Stearns. 

This agreement, made and entered into at the La Pointe Indian 
agency, Wisconsin, this nineteenth day of March, 1894, between 
John B. Bigboy, an Indian of the Bad River reservation, party of the 
first part, and Justus S. Stearns, of Ludington, Michigan, party of 
the second part,— 

Witnesseth, that the said part}^ of the first part agrees to sell to 
the party of the second part, under rules and regulations approved 
by the President of the United States December 6, 1893, which are 
hereto attached and made a part of this contract, the merchantable 
timber of the kinds hereinafter specified, standing or fallen, on the 
said Bad River reservation, within the following-described limits, 
viz : N. J N. E. sec. 17, T. 46, R. 3 W., the same being lands which 
have been allotted and conveyed by patent from the United States 
to the party of the first part under the provisions of the treaty of 
September 30,1854. 

The party of the second part agrees to cut and remove the said 
timber within the above-described limits, and agrees to employ In¬ 
dian labor in the cutting and removal of said timber, in preference 
to other labor on equal terms, whenever suitable Indian labor can 
be obtained. 

For and in consideration of the foregoing, the said party of the 
second part also agrees to pay to the United States Indian 

10 agent for the La Pointe agency, in trust for said party of the 
first part, for all such timber cut upon the said described 

lands at the following rates, viz.: 65 cents per thousand feet for 
shingle timber; |2.00 per thousand feet for merchantable dead pine; 
$4.00 per thousand feet for merchantable gree- white pine; $2.00 
per thousand feet for green Norway pine ; $1.00 per thousand feet 
for green or sound hemlock; $2.00 per thousand feet for merchant- 
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able basswood ; $2.00 per thousand feet for merchantable elm; $2.00 
per thousand feet for merchantable maple; $2.00 per thousand feet 
for merchantable birch, and $4.00 per thousand feet for merchantable 
oak, according to the scale that shall be made by a competent scaler 
selected for that purpose by the mutual agreement of the parties 
thereto, whose selection shall be approved by the agent for the La 
Pointe Indian agenc 3 % and full payment for said timber to be made 
before it is removed from the land hereinbefore described, and the 
title to the logs shall not vest in the party of the second part until 
full pa^unent shall have been made therefor. 

And further, said party of the second part also agrees to pay to 
said Indian agent as aforesaid, the sum of fifty dollars on the sign¬ 
ing and delivery of this contract, and after its approval by the Com- 
niissioner of Indian Affairs, and to pay annually, beginning one 
year from date of this contract, until such timber is cut and re¬ 
moved from said land, a sum equal to five per centum of the con¬ 
tract price of said timber upon an estimate to be made by some com¬ 
petent estimator to be agreed upon between said second parties and 
the Indian agent of such agency, such payments to apply on such 
purchase price and to be deducted from the price of the timber when 
cut and removed as aforesaid. 

It is hereby understood and agreed that the cost of scaling shall 
be equally divided between the parties of the first and second 
part. 

11 It is further agreed that said timber shall be cut and re¬ 

moved from said land as soon as practicable after the date of 
this contract, reference being had to other similar contracts held or 
to be held by said second party, and to the condition of the timber 
on said described tract so that no depreciation in value or waste 
may accrue to said first party by delay in catting, provided that the 
terms of this contract shall not extend beyond the period of ten 
years from the date hereof. 

It is further understood and agreed by the party of the second 
part that this agreement is void and of no effect unless approved 
bv the Commissioner of Indian Affairs. 

Tliat the party of the second part is firmly bound for the faithful 
compliance with the stipulations of this contract by and under the 
bond made and executed by Justus S. Stearns, as principal, and 
The City Trust, Safe Deposit and Surety Company of Philadelphia, 
as surety, entered into the eighth day of Januaiy, 1894, and now on 
file in the office of the Commissioner of Indian Affairs. 

JOHN B. BIGBOY, his x mark, [seal.] 

Party of the First Part. 
JUSTUS S. STEARNS. [seal.] 


In the presence of— 

WM. G. WALKER. 
E. WALKER. 



THE UNITED States, etc. 
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Rules and Regulations Approved by the President December 6, 1893, 

under which the Prefixed Contract is Made. 

1. The Indians on the La Pointe (or Bad River) reserva- 

12 tion in the State of Wisconsin, to whom allotments have been 
made and patents therefor issued, as shown by a schedule 

hereto appended, are hereby authorized to sell on stumpage all the 
timber standing or fallen on their respective allotments to Justus S. 
Stearns, of Ludington, Michigan, under the supervision of the United 
States Indian agent for the La Pointe agency: Provided, that said 
Justus S. Stearns shall establish a mill on the reservation for the 
manufacture of said timber into lumber and shingles and shall give 
bond in a sufficient sum, to be fixed by the Commissioner of Indian 
Affairs, subject to the approval of the Secretary of the Interior, con¬ 
ditions for the faithful observance of all the laws of the United States 
now in force, or tliat may hereafter be enacted, relative to trade and 
intercourse with tlie Indian tribes and the regulations prescribed or 
that may be prescribed thereunder; for the purchase of the timber 
from such of the Indian allottees as desire to sell the same and will 
enter into contract therefor, at not less than the following prices per 
thousand feet, viz: 

Shingle timber, sixty-five (65) cents per thousand. 

Merchantable dead pine, two (2) dollars per thousand. 

Merchantable green white pine, four (4) dollars per thousand. 

Green Norway pine, two (2) dollars per thousand. 

Green or sound hemlock, one (1) dollar per thousand. 

Merchantable elm, two (2) dollars per thousand. 

Merchantable maple, two (2) dollars per thousand. 

Merchantable birch, two (2) dollars per thousand. 

Merchantable oak, four (4) dollars per thousand. 

2. Before any timber shall be cut under the foregoing authority 
from any allotted tract, a contract shall be entered into between the 
said Justus S. Stearns and the Indian to whom such allotted tract 

lias been patented, in such form as shall be prescribed by the 

13 Commissioner of Indian Affairs, which contract however, 
shall not be of force until the Commissioner of Indian Affairs 

shall have endorsed his approval thereon, which approval shall 
operate as specific consent of the Executive to the sale of the timber 
to which the contract relates. 

3. The Indian agent for the La Pointe agency, Wisconsin, shall 
see that the said Justus S. Stearns shall employ Indians in the cut¬ 
ting, moving, and manufacturing of timber when practicable, on the 
same terms as other labor, and said Justus S. Stearns shall agree to 
employ Indians who may be willing to work in doing the logging 
authorized hereby. 

4. The Indian agent shall be authorized for and on behalf of the 
Indians of the La Pointe (or Bad River) reservation to enter into 
contracts from time to time with said Justus S. Stearns for the sale 
on stumpage of the dead and down timber on the unallotted lands of 
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said reservation, which contracts shall specify by legal subdivision 
the portion of the reservation authorized to be cut over thereunder, 
and shall be approved by the Commissioner ,of Indian Affairs in 
like manner as is provided for the approval of the contracts of in¬ 
dividual Indians for the sale of timber on the allotted lands; but no 
contract made in pursuance of this regulation shall be construed as 
authorizing the sale or removal of any timber heretofore cut under 
aii}’^ authority or pretended authority of any contract, where such 
timber is in litigation in any of the courts or before any of the ex¬ 
ecutive departments. 

5. No green or growing timber shall be cut or removed from the 
unallotted lands of the reservation, and any violation of this pro¬ 
vision by said Justus S. Stearns will subject him to liability to prose¬ 
cution and punishment under section 5388 of the Revised Statutes 
as amended by act of June 4,1888 (25 Stats., 166), as well as forci¬ 
ble removal from the reservation, and suit on his bond, and 

14 shall work also a forfeiture of all contracts for timber on tlfe 
reservation and all rights under such contracts. 

6. One-half of the cost of scaling shall be paid by said Justus S. 
Stearns, and the other half shall be paid from the proceeds of the 
sale of the timber. 

7. After deducting one-half of the cost of the scaling and other 
necessary expenses chargeable against the same, the proceeds of 
timber sold from the unallotted portions of the reservation shall be 
paid to the Indian agent, to be expended for the relief and benefit 
of the Indians of the reservation under the direction of the Commis¬ 
sioner of Indian Affairs, and the proceeds of timber taken from the 
allotted lands of the reservation shall, after the deductions above 
stated, be deposited in some national bank subject to check of the 
Indian owner of the allotment, countersigned by the Indian agent 
for the La Pointe agenc}'', unless otherwise stipulated in contracts 
with particular Indians. 

8. The farmer in charge of the reservation shall, under direction 
of the agent, be required to supervise the logging on the reservation 
under these regulations, to the end that no injustice is done the In¬ 
dians, and no green and growing timber is cut and removed except 
in accordance with these regulations, and all moneys for stum page 
shall be paid to him or the agent, in trust for the Indians or Indian 
owner, to be by him deposited or accounted for according to the 
foregoing regulation, inless otherwise stipulated in the contract with 
such Indian owner. 
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15 10. Supplemental List of Names of Indians who are Authorized to Contract for 

Sale of Timber on Their Allotments on the La Pointe (or Bad River) Reser* 
vation and Description of Each Allotment. 


Number 
of allot¬ 
ment. 

Name ofallot-ee. 

Subdivision. 

Sec. 

Town. 

Range. 

Acres. 

Re¬ 

marks. 

27 

John Baptiste 
Bigboy. 

N.^N. E.i. 

1 

17 

46 

3 

i 

80 



16 (Endorsements.) 

Indian office, 

18128. 1894. 

La Pointe agency. 

Enclos. No. 60. 

Wisconsin, 

Bad River reservation. 

March 19,1894. 

John B. Bigboy, with Justus S. Stearns. 

Contract 

For sale of timber on N. | N. E. J sec. 17, T. 46, R. 3 W. 

La Pointe agency, Wisconsin, 

May 8, 1894. 

The within contract is hereby approved and respectfully trans 
initted for the action of the Commissioner of Indian Affairs. 

W. A. MERCER, 

Lt. U. S. A.y U. S. Ind. AgH, 


17 


Approved : 


Department of the Interior, 
Office Indian Affairs, May 15,1894. 

FRANK C. ARMSTRONG, 

Acting Commissioner. 


We hereby certify that the prices agreed to be paid in the con¬ 
tract are a fair and reasonable consideration for the Umberto be cut 
thereunder. 

WM. G. WALKER, 

’ OovH Farmer. 


A. J. KLAZE, 

Timber Scaler. 
W. C. STRONG. 


2--1294A 
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18 “ J. B. B. Exhibit No. 2.’^ 

Filed November 18,1902. 

Department op the Interior, 

Office op Indian Affairs, 

Washington, D. C., Feh. 13,1901. 

Refer in reply to the following Land —. 

Mr. S. W. Campbell, United States Indian agent, Ashland, Wiscon¬ 
sin. 

Sir : Referring to previous correspondence relative to the amount 
of money I would consent to your paying monthly to the individual 
Indian under the La Pointe agency from the proceeds arising from 
the sale of timber on their respective allotments, I have to advise 
you that an examination of their various quarterly accounts show- 
many instances wherein you have permitted certain individual 
Indians to draw amounts in excess to $10 per month, and that no 
explanation relative to your action in the premises accompanies 
such quarterly statement. 

You have been repeatedly and positively instructed not to per¬ 
mit any individual Indian to draw exceeding $10 per month, of 
the money arising from the sale of timber from his allotment except 
in case of sickness or in payment of improvements actually put on 
said allotment without first having obtained ray consent in writing, 
and I am unable to understand why you have permitted individual 
Indians to draw money in the manner above indicated. 

In view of your actions in the premises you are again positively 
instructed under no circumstances to permit any of the Indians of 
the La Pointe agency to draw exceeding $10 per month, of the 
raone}'^ in your hands to their credit arising from the sale of timber 
on their allotments without first submitting the matter to me and 
obtaining my consent in writing unless it be in case of sickness or 
for the purpose of paying for improvements actually put upon the 
allotment of the Indian who applies for an amount in excess of $10 
per month, and in each such instance you will make when you 
transmit your quarterly report subsequent to the date of the allow¬ 
ance of each such excess, full explanation in the premises. These 
instructions are absolute and must not be disobeyed. 

Very respectfully, 

(Signed) W. A. JONES, 

Commissioner^ 

A. C. T. 

G. W. A. 

P. 

(Copy.) 



THE UNITED STATES, ETC. 
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19 “ J. B. B. Exhibit No. 3.” 

Piled November 18, 1902. 

Ashland, Wise., June Srdy 1902. 

Northern national bank No —. 

Pay to the order of John B. Bigboy $1245.05 twelve hundred and 
forty-five 05 /100 dollars. 

20 “J. B. B. Exhibit No. 4” 

Filed November 18, 1902. 

To S. W. Campbell, Esq., Indian agent for the* La Pointe Indian 
agency. 

Dear Sir: I hereby request and demand that you pay to me, 
without further delay, the sum of $1245.05 belonging to me and in 
your control as such Indian agent; the said amount being due me 
for the sale of timber on my allotment, which feel due upon the sale 
of my timber under the contract with the Stearns Lumber Company. 
This money being mine, I desire to use it at this time. 

Dated this 3rd day of June, 1902. 

Respectfully yours, JOHN B. BIGBOY. 

21 ‘^J. B. B. Exhibit No. 5.^’ 

Filed November 18,1902. 

Washington, June 'Ith, 1902. 

Hon. W. A. Jones, Commissioner of Indian Affairs. 

Sir: On June 3rd, 1902, John B. Bigboy, a Chippewa Indian at 
the La Pointe agency, Wisconsin, applied to Mr. S. W. Campbell an 
Indian agent for the payment of $1245.05, money due him for sale 
of timber on his allotment and which money was under the control 
of said agency. This application was refused. As attorney for the 
Indian in question, pursuant to power of attorney, duly executed, 
by me I have the honor to request that you direct Mr. Campbell 
forthwith to cause to be paid to my client the money to which he is 
entitled. 

I have the honor to be, very respectfully, your obedient servant, 
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22 Refer in reply to the following: Land 38335—1902. 

DePAKTMENT of THE INTERIOR, 

Office of Indian Affairs, 

Washington, June 12,1902. 

J. H. Ralston, Esq., attorne 3 ^-at-law. Bond building, city. 

Sir: The office is in receipt of your communication of June 7, 
1902, in which j’^ou state that on June 3,1902, John B. Bigboy, a 
Chippewa Indian of the La Pointe agency, applied to S. W. Camp¬ 
bell, United States Indian agent for the above agency, for permission 
to withdraw the money in the agent’s hands to his credit, being the 
proceeds of the sale of timber on his allotment; that the application 
was denied ; that as attorney for Mr. Bigboy you request this office 
to direct Agent Campbell to forthwith cause to be paid to your client 
the money referred to, amounting in the aggregate, according to 
your communication, to $1245.05. 

In reply you are advised that ^^our communication does not show 
of what reservation John B. Bigboy is a resident. However, the 
timber on his allotment was cut under regulations approved by the 
President of the United States under and in accordance with the 
provisions of the treaty of September 30, 1854 (10 Stats., 1109). 

Paragraph 7 of tlie regulations relating to the sale of the timber 
on tlie tribal and allotted lands of the different reservations under 
the jurisdiction of the La Pointe agency, is as follows: 

‘‘After deducting one-half of the cost of the scaling and other 
necessary expenses chargeable against the same, the proceeds of 
timber sold from the unallotted portions of the reservation shall be 
paid to the Indian agent, to be expended for the relief and benefit 
of the Indians of the reservation under tlie direction of the Commis- 
' sioner of Indian Affairs, and the proceeds of timber taken from the 
allotted lands of the reservation shall, after the deductions above 
stated, be deposited in some national bank, subject to check of the 
Indian owner of the allotment, countersigned by the Indian agent 
of the La Pointe agency, unless otherwise stipulated in contracts 
with particular Indians,” 

If your client, John B. Bigbo}'^, will show, through the United 
States Indian agent, that he is competent to manage his own affairs, 
and that he desires to invest the money to his credit in a business 
which there is reason to believe will be profitable, or if he desires to 
purchase land or use the money for any other legitimate purpose 
which will tend to promote his best interested, this office will have 
no liesitancy in ordering the agent to pa}^ him the amount to liis 
credit. Unless this is done the office cannot comply with your 
request. 

23 The showing above outlined, as previously stated, should 
be made through United States Indian agent S. W. Campbell, 

of the La Pointe agency. 

Very respectfully, 

(Signed) A. C. TONNER, 

Acting Commiadonei*. 

G. A. W. 
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24 *^J. B. B. Exhibit No, 7.” 

Filed November 18,1902. 

La Pointe Agency Indians. 

Hon. E. A. Hitchcock, Secretary of the Interior. 

Sir: On June 7,1902, I wrote a letter to the Commissioner of 
Indian Affairs,"stating that on June 3,1902, John B. Bigbo}^ a Chip¬ 
pewa Indian of the La Pointe agency, applied to S. W. Campbell, 
U. S. Indian agent, for permission to withdraw the money in the 
agenPs hands to his credit, being the proceeds of the sale of timber 
on his allotment from the Bad River reservation, and that his appli¬ 
cation was denied; that as attorney for Mr. Bigboy I requested the 
Indian office to direct that Agent Campbell forthwith cause to be 
pawd the money referred to, amounting in the aggregate to $1245.05. 

On June 13,1 received a reply to said letter, signed by Mr. A. C. 
Tonner, as acting Commissioner, a copy of which is hereby attached. 

From the foregoing statement it will appear that I simply asked 
on behalf of Mr. Bigbo}’’ that the money be paid to which he was 
clearly entitled under the contract entered into with Justus Stearns 
(with whom the contract was made for the purchase of the lumber), 
as contract contained as part of it, paragraph 7, quoted in the letter 
of the acting Commissioner. It will be noted by reference to para¬ 
graph 7, that “ the proceeds of timber taken from the allotted lands 
of the reservation shall, after the deduction above stated (one-half of 
the cost of the scaling and other necessary expenses chargeable to 
the same) be deposited in some national bank subject to check of the 
owner of the allotment, countersigned by the Indian agent of the 
La Pointe agency, unless otherwise specitied in contracts with par¬ 
ticular Indians.” My information is that the money above asked 
for was deposited in the Northern National Bank of Ashland, AVis., 
and the contract with Bigboy contained no stipulation providing for 
any disposition of moneys belonging to him other than as stated in 
the regulation above cited. 

It will be noted that Bigboy is a citizen under the statutes of the 
United States and it occurs to me that there can be no possible reason 
outside of contract provisions (and there is none in the contract) why 
this citizen should be deprived of the use of his inone}’^ or why he 
should be questioned by the Indian Department as to whether ‘‘ he 
desires to invest the money to his credit in a business which there is 
reason to believe will be profitable, or if he desires to purchase land 
or use the money for any other legitimate purpose which will tend 
to promote his best interests,” and it is entirely manifest from the 
letter of the acting Commissioner that there is no statute or regula¬ 
tion authorizing the Indian office to determine whether he is com¬ 
petent to manage his own affairs.” 

In view of the foregoing, and in order to avoid litigation which of 
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necessity would be expensive to Mr. Bigboy, I have the honor 

25 respectfully yo ask that you so direct the Indian office that 
without further delay Mr. Campbell may be directed to sign 

and deliver to Mr. Bigboy, or to myself as his attorney, the money 
standing to the credit of my client. 

Very respectfully, -. 

26 ‘‘ J. B. B. Exhibit No. 8.^^ 

Filed November 18,1902. 

Department of the Interior, 

Washington, Jime ISthy 1902. 

J. H. Ralston, Esq., Bond building, city. 

Sir: I have the honor to acknowledge your communication of 
the 13th instant, In re the application of John B. Bigboy, a Chippewa 
Indian, for permission to withdraw money in the hands of the U. S. 
Indian agent at La Pointe agency, Wisconsin, being tlie proceeds of 
the sale of timber on his Bad River allotted lands, and to inform vou 
that the matter is under consideration by the department. 

Very respectfullv, 

(Signed) " THOS. RYAN, 

Acting Secretary. 

5234, Ind. Div., 1902. 

W. 0. 


27 Refer in reply to the following : Land 37394—1902. 

Department of the Interior, 

Office of Indian Affairs, 

Washington, Jaly 2,1902. 

J. H. Ralston, Esq., attorney at law, Bond building, city. 

Sir: By department reference of June 13, 1902, this office 
received for consideration and early report your communication of 
June 13, 1902, in which you requested that the department direct 
this office to, without further delay, instruct Agent Campbell to pay 
to John B. Bigboy, or to you as his attorney, the money in his hands 
to Mr. Bigboy^s credit, being the proceeds from the sale of timber on 
his allotment on the Bad River reservation. 

June 19, 1902, the office made a report relative to this subject and 
recommended that your request be not complied with. 

The office is now in receipt of a communication from the depart¬ 
ment, dated June 25, 1902, approving said recommendation, and 
directing this office to advise you accordingly. 

Very respectfully, A. C. TONNER, 

Acting Commissioner, 

G. A. W 
D. 



Me uNiMd states, etc. 


16 


[Endorsed :1 At law. No. 45772 doc. 50. The United States ex 
rel, John B. Bigboy vs. Ethan Allen Hitchcock, Secretary of the In¬ 
terior ; Wm. A. Jones, Comm^r. of Indian Affairs. Petition for writ of 
mandamus. Copy. 10 Stat., 1109. 19 Op. 

28 Rule to Show Cause. 

Filed November 18,1902. 

In the Supreme Court of the District of Columbia. 

United States ex Rel. John B. Bigboy ^ 

Ethan Allen Hitchcock, Secretary of the In- 
terior; William A. Jones, Commissioner of ( 

Indian Affairs. J 

Upon consideration of the petition for the issuance of a writ of 
mandamus and the exhibits thereto attached, filed in the above 
entitled case, it is by the court this 18th dav of November, A. D. 
1902 — 

That defendants Ethan Allen Hitchcock, Secretary of the Inte¬ 
rior, and William A. Jones, Commissioner of Indian Affairs, show 
cause, if any there be, on or before the 28th day of November A. D. 
1902, why the prayers of said petition should not be granted, pro¬ 
vided that a copy of this order be served upon each of said defend¬ 
ants on or before the 20th day of November A. D. 1902. 

JOB BARNARD, Justice. 
MarshaVs Return. 

Served copy of within order on defendants Nov. 19,1902. 

AULICK PALMER, 

Marshal. 


B. 




16 


ETHAN ALLEN HITCliOOCk El? AL. VS. 


O 


29 


Answer, 


Filed December 22,1902. 

la the Supreme Court of the District of Columbia. 

The United States ex Eel John B. Bigboy 

vs. 

Ethan A. Hitchcock, Secretary of the Inte- [ No. 45772. At Law. 
rior, and William A. Jones, Commissioner 
of Indian Adairs. 


Answer of the defendants, Ethan A. Hitchcock, Secretary of the In¬ 
terior, and William A. Jones, Commissioner of Indian Affairs, to 
the petition of the above named relator and to the rule to show 
cause why a writ of mandamus should not issue thereon. 

In answer to the said petition and as cause against the said rule, 
the defendants Ethan A. Hitchcock, Secretary of the Interior, and 
William A. Jones, Commissioner of Indian Affairs, respectfully show 
as follows: 

1. That at the time of his birth the petitioner John B. Bigboy 
was and still remains a Chippewa Indian of the band known as the 
La Pointe or Bcid River band belonging to and settled upon the La 
Pointe Indian reservation in the State of Wisconsin, which said 
reservation was established under and by virtue of section 2 of 
article 3 of the treaty concluded September 30,1854, between Henry 
C. Gilbert and David B. Herriman, commissioners on the part of the 
United States, and the Chippewa Indians of Lake Superior and the 

Mississippi by their chiefs and head men, to the ratification of 
30 which said treaty the Senate of the United States on January 
10,1855, duly advised and consented, and which was accord¬ 
ingly accepted, ratified and confirmed by the President of the United 
States on January 29,1855. 

2. That by article 3 of the said treaty it was provided, among 
other things, that the President of the United States may from time 
to time at his discretion cause the whole of the reserved tracts upon 
which the said Indians were settled to be surveyed and assign to 
each head of a family or single persons over twenty-one years of age 
eighty acres of land for his or their separate use; and he may at his 
discretion as fast as the occupants become capable of transacting their 
own affairs issue patents therefor to such occupants with such re¬ 
strictions on the power of alienation as he may see fit to impose. 

3. That by virtue of the power, authority and discretion thus 
vested in him, the President of the United States on December 6, 
1893, with a view to the safeguarding of the interests of the said 
Indians, did establish and promulgate such regulations in relation 
to the sale and disposition of the timber standing or fallen and 
forming part of the allotted lands in said La Pointe (or Bad River) 
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reservation, which said regulations provided, among other things as 
follows: 

“ That the Indians to whom allotments had been made are hereby, 
authorized tosellonstumpage all the timber standing or fallen to their 
respective allotments to Justice S. Sterns of Luddington, Wisconsin, 
under the supervision of the United States Indian agent for the La 
Pointe agency.” 

And also, among other things, as follows: 

31 “ After deducting one-half of the cost of the scaling and 
other necessary expenses chargeable against the sanfb, the 

proceeds of the timber sold from the unallotted portions of the res¬ 
ervation shall be paid to the Indian agent to be expended for the 
relief and benefit of the Indians of the reservation under the direc¬ 
tion of the Commissioner of Indian Affairs, and the proceeds of tim¬ 
ber taken from the allotted lands on the reservation shall, after de¬ 
ductions above stated, be deposited in some national bank subject to 
the check of the Indian owner of the allotment countersigned by the 
Indian agent for the La Pointe Indian agency, unless otherwise stipu¬ 
lated in the contracts with the particular Indians.” 

4. That in pursuance of the power, authority and discretion in 
him vested by the treaty aforesaid, the President of the United States 

did on the — day of-allot to the said petitioner Bigboy, as one 

of the said La Pointe or Bad River band of Indians, the north half 
of the northeast quarter of section 17 in township 46 north of range 
3 west, in the State of Wisconsin, containing eighty acres, the same 
being a part of the said La Pointe or Bad River Indian reservation. 
And thereafter, to wit, on April 28, 1894, by virtue of the power, 
authority and discretion aforesaid, the President of the United States 
issued to the said petitioner Bigboy a patent for the land so allotted 
containing, among other things, the following restriction upon the 
alienation thereof: 

“ But with the stipulation that said John Baptiste Bigboy and his 
heirs shall not sell, lease or in any manner alienate said tract 

32 without the consent of the President of the United States ; to 
have and to hold the same, together with all the rights, privi¬ 
leges, immunities and appurtenances of whatsoever nature thereunto 
belonging unto and to the said John Baptiste Bigboy and to his 
heirs forever, and provided as aforesaid, that said John Baptiste 
Bigboy and his lieirs shall not sell, lease or in any manner alienate 
said tract without the consent of the President of the United States. 

5. That at and before the time of the said allotment, and at and 
before the time of the said patent in the preceding paragraph men¬ 
tioned, there was growing upon the said land valuable pine timber 
which the said Bigboy by virtue of the restrictions contained in 
article 3 of the treaty aforesaid, as well as by virtue of the provision 
of the patent hereinbefore set out, might and could not sell or in 
any manner alienate without the consent of the President of the 
United States. 

6. That in pursuance of the consent g;iven by the regulations of 
December 6,1893, and in accordance with the conditions therein 

3—1294a 
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expressed an agreement was entered into at the La Pointe Indian 
agency on the 14th day of March, 1894, between the said John B. 
Bigboy, described as an Indian of the Bad River reservation, party 
of the first part, and Justice S. Sterns, of Luddington, Michigan, 
party of the second part, wherein the said Bigboy agreed to sell to 
the said Sterns under rules and regulations approved by the Presi¬ 
dent of the United States December 6,1893, which were attached to 
the contract and made part thereof, all merchantable timber of cer¬ 
tain kinds standing or fallen on the said Bad River reservation 
withiiFthe limits of the land allotted to him, in consideration of 
which the said Sterns agreed to pay to the United States Indian 
agent for the La Pointe agency in trust for the said Bigboy for all 
such timber upon the said described land at a certain rate. 

33 And it was further agreed by the said Sterns, party of the 
second part, that the agreement is void and of none effect 

unless approved by the Commissioner of Indian Affairs, 

7. That in accordance with the provisions of said contract pay¬ 
ments for the said timber were duly made by the said Sterns to the 
United States Indian agent for the La Pointe Indian agency in trust 
for the said petitioner John B. Bigboy, and after all deductions the 
said Indian agent deposited in the Ashland national bank at Asli- 
land, Wisconsin, the sum of $1,144.05 as the remaining proceeds of 
the timber upon the allotment of the said Bigboy. 

And these defendants say that by virtue of the treaty aforesaid and 
the regulations governing the sale and disposition of timber upon 
the lands allotted in the La Pointe Indian reservation herein men¬ 
tioned, the said sum of $1,144.05 is subject to the check of the said 
Bigboy, the Indian owner of the said allotment when and as the 
same may be countersigned by the Indian agent for tlie La Pointe 
Indian agency, and that the object and purpose, as well as the force 
and effect of such regulation is that the said Indian owner may re¬ 
ceive the proceeds of such sale when and as the said Indian agent 
by direction of the Commissioner of Indian Affairs may in the dis¬ 
cretion and judgment of the said Commissioner acting under the 
supervision of the Secretary of the Interior, find it is for the interest 
and welfare of the said Indian owner that the proceeds may be paid 
over to him. 

8. That in accordance with his duty in the premises the Com¬ 

missioner of Indian Affairs directed and instructed the 

34 United States Indian agent at the La Pointe agency not to 
permit an}' individual Indian to draw exceeding ten dollars 

per month of the money arising from the sale of timber from his 
allotment except in case of sickness or in pa 3 'ment of improvements 
actually put upon the said allotment without first having obtained 
the consent of the said Commissioner in writing, in pursuance of 
which direction the said Indian agent has heretofore refused and 
still refuses to permit the said Bigboy to draw any sum in excess of 
ten dollars per month of the said money arising from the sale of 
timber upon his allotment unless and until said Bigboy, upon a 
showing that the said money is necessary for sickness or for the 
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purpose of paying for improvements actually put upon said allot¬ 
ment, has obtained the consent in writing of the Commissioner of 
Indian Affairs; that upon demand made upon the said Commissioner 
by the attorney in fact of the said Bigboy the said attorney was 
duly informed that if the said Bigboy would show through the 
United States Indian agent that he is competent to manage his own 
affairs and that he desires to invest the money to his credit in a 
business which there is reason to believe will be profitable, or if he 
desires to purchase land or use the money for any other legitimate 
purpose which would tend to promote his best interests, the Indian 
office would have no hesitancy in ordering the Indian agent to pay 
him the amount to his credit, but that unless this was done the Indian 
office would not comply with his request and deliver over to said 
Indian the said sum of $1,144.05, a copy of which communi- 

35 cation is appended to the petition of said Bigboy and is pra^^ed 
to be read and taken as a part of this answer. 

9. That, while defendants admit, as stated in the petition, that 
the |)etitioner Bigboy by reason of the allotment to him under the 
provisions of the treaty aforesaid became and is a citizen of the 
United States, it is nevertheless, true that by virtue of the Constitu¬ 
tion of the United States and the laws and treaties made in pur¬ 
suance thereof, that the said petitioner Bigboy remained and still 
remains in respect of the Indian land thus allotted to him and of 
his other property, an Indian in a state of tutelage under the guard¬ 
ianship of the Government of the United States; and that in re¬ 
spect of the said land and the alienation thereof, as well as of the 
timber thereon, it is the power, right and duty of the Government 
of the United States, acting by its proper officers in that behalf, to 
exercise guardianship, supervision and protection over the said 
Bigboy and all other Indians in the like situation, to the end that 
the said Indians may not by reason of their untutored and improvi¬ 
dent condition and character be despoiled of the said lands or the 
proceeds thereof, or the valuable timber thereon. 

10. And these defendants further show that by the laws of the 
United States that the defendant Hitchcock, as Secretary of the In,- 
terior, is charged with the supervision of the public business relating, 
among other subjects, to the Indians, and that the defendant Jones, 
as Commissioner of Indian Affairs, is by law charged under the 
direction of the Secretary of the Interior and agreeabW to such 

regulations as the President may prescribe, with the manage- 

36 ment of Indian affairs and of matters arising out of Indian 
relations, and that the Indian agent at the La Pointe Indian 

agency, is charged with the duty within his agency to manage and 
superintend the intercourse with the Indians agreeable to law, and 
to execute and perform such regulations and duties not inconsistent 
with the law as may be prescribed by the President, Secretary of 
the Interior, the Commissioner of Indian Affairs, or the superin¬ 
tendent of Indian affairs. That the President of the United States 
is by law authorized to exercise general superintendence and care 
over any Indian tribe and the members thereof which was removed 
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upon an exchange of territory under authority of the act of May 
28,1830, to provide for an exchange of lands with the Indians re¬ 
siding in any part of the States or Territories and for their removal 
west of the Mississippi, and to cause such tribe to be protected at 
their new residence against all interruption or disturbance from 
any other tribe or nation of Indians, or from any other person or 
persons whatsoever. 

11. That by the virtue of the powers hereinbefore set forth, as well 
as by the provisions of the treaty heretofore mentioned, the Pres¬ 
ident of the United States acting through his agents the Secretary of 
the Interior, the Commissioner of Indian Affairs, and the Indian 
agent at La Pointe reservation, made an allotment to said Bigboy 
in severalty upon the conditions and with the restrictions here¬ 
inbefore set out, and by the regulations hereinbefore mentioned 
made and provided such conditions and restrictions as in his 
judgment were necessary for the protection of the members 
of the tribe aforesaid, and through the directions given by 
the Commissioner of Indian Affairs to the Indian agent 
37 at La Pointe agency, controlled and governed, in the exer¬ 
cise of the discretion reposed in him, the time and manner 
of payment to the said petitioner Bigboy of the money paid to tlie 
Indian agent, in trust for him; all of which acts your defendants 
submit are within the power of superintendence vested in the Pres¬ 
ident and his officers acting in that behalf, and are matters wholly 
within his competence and within the jurisdiction of the political 
department of the Government, free from the control and interfer¬ 
ence bv the judicial power. 

ETHAN A. HITCHCOCK, 

Secfi'etary of Interior. 
WILLIAM A. JONES, 
Commissioner of Indian Affairs. 

ASHLEY M. GOULD, 

HENRY H. GLASSIE, 

Attoimeys for the Defendants. 


District of Columbia, ss : 

The defendants Ethan A. Hitchcock as Secretary of the Interior, 
and William A. Jones, as Commissioner of Indian Affairs, being 
first duly sworn, say, each for himself and not for the other, that they 
have read the foregoing answer by them subscribed, and know the 
contents thereof; that the facts therein stated of their own knowl¬ 
edge are true, and that those stated upon information and belief 
they believe to be true. 

ETHAN A. HITCHCOCK. 
WILLIAM A. JONES. 


Subscribed and sworn to before me this nineteenth day of Decem¬ 
ber, A. D. 1902. 


[seal.] 


WM. H. DE LACY, 

Notary Public. 
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38 Stipulation. 

Filed January 23, 1903. 

Ill the Supreme Court of the District of Columbia. 

The United States ex Bel John B. Bigboy " 

m. 

Ethan Allen Hitchcock, Secretary of the ^ At. Law. No. 45772. 
Interior; William A. Jones, Com’r of In¬ 
dian Afifairif. 

It is hereby stipulated by and between the parties hereto— 

1. That the correct amount standing to the credit of the petitioner 
is as stated in the return $1,144.05. 

2. That the various exhibits attached to the petition are correct. 

3. That no express order of the President of any kind affecting 
the subject-matter of this controversy was made except as shown in 
the petition. 

4. That the money referred to in the petition was paid by Justus 

S. Stearns under contract set forth in the petition, and no other con¬ 
tract was made affecting the same to which the United States, 
Stearns or Bigboy was party. 

5. That the only facts in relation to the trusts on which payments 
were made were as set forth in the petition and return. 

6. That no objection shall be raised to the petition because 

39 of the joinder of the Secretary of the Interior and the 
Commissioner of Indian Affairs. 

RALSTON & SIDDONS, 
CHESTER HOWE, 

Attorneys for Petitioner. 
HENRY H. GLASSIE, 

Attorney for Respondent. 

Opinion of Justice Barnard. 

Filed February 2,1903. 

In the Supreme Court of the District of Columbia. 

The United States ex Bel. John B. Bigboy^ 

vs. 

Ethan Allen Hitchcock, Secretary of the } No. 45772. Law. 
Interior, and William A. Jones, Commis¬ 
sioner of Indian Affairs. 

This is a proceeding by petition for a writ of mandamus to com¬ 
pel the respondents to pay over, or to cause to be paid over to the 
relator, John B. Bigboy, or to his attorneys of record, certain moneys 
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deposited, or standing to tlie credit of said Bigboy, in the Northern 
National Bank of Ashland, Wisconsin. 

It appears tliat the relator is an Indian by birth, belonging to the 
band known as the La Pointe, or Bad River Indians, living on the 
La Pointe or Bad River reservation, in the State of Wisconsin; tliat 
he is the owner of eighty acres of land allotted to him under the 
treaty dated September 30, 1854, between the United States and the 
Chippewa Indians of Lake Superior and the Mississippi, of 

40 which the said band of Bad River Indians was a part; that 
on April 28,1894, a patent issued to said relator for the north 

half of the northeast quarter of sec. 17, in township 46 north of 
range 3 west, with a restriction upon its alienation in4he following 
terms: 

“ But with the stipulation that said John Baptiste Bigboy and his 
heirs shall not sell, lease or in any manner alienate said tract with¬ 
out the consent of the President of the United States; to have and 
to hold the same, together with all the rights, privileges, immuni¬ 
ties and appurtenances of whatsoever nature thereunto belonging, 
unto and to the said John Baptiste Bigboy and to his heirs forever, 
and provided as aforesaid, that the said John Baptiste Bigboy and 
his heirs shall not sell, lease or in any manner alienate said tract 
without the consent of the President of the United States.” 

Said land had valuable pine timber growing on it, which under 
the restrictions of article 3 of said treaty, the relator could not sell 
without the Presidents consent. 

After the allotment of said land had been made to the relator, but 
before the patent from the United States had been signed, the Presi¬ 
dent had caused certain rules to be made and regulations promul¬ 
gated, for the sale of the timber on their respective allotments, b}'^ 
the Indians, under the supervision of the Indian agent for said La 
Pointe agency. According to these rules, the net proceeds of the 
sales of timber taken from the allotted lands on the reservation were 
to be deposited in some national bank, subject to the check of the 
Indian owner of the allotment, countersigned by the Indian agent, 
unless otherwise stipulated in the contracts with the particular 
Indians. These regulations were dated December 6,1893, and they 
are attached to, and made part of a contract dated March 9,1894, be¬ 
tween the relator and one Justus S. Stearns, for the sale of the 

41 timber on the said land of the relator, and to which contract 
the President gave his consent in accordance with the provis¬ 
ions made therefor by the said rules. 

Under this contract the timber was cut, and the proceeds, amount¬ 
ing to several hundred dollars, were paid by said Stearns to the 
United States Indian agent for the La Pointe agency, in trust for 
said relator, as therein provided. 

The contract for the sale of the said timber appears to have been 
made before the patent was actually issued to the relator, and while 
his title was evidenced only by the allotment proceedings, under 
the terms of the treaty. The case seems to require a consideration 
of the said treat\% and a construction of said contract of sale, and a 
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determination of the relator’s rights as a citizen of the United States 
under said contract and treaty, and the statutes of the United 
States. 

The relator claims that he is a citizen, and as such, is entitled to 
have the proceeds of the sale of his timber paid to him at once, in 
a gross sum ; and the respondents claim that notwithstanding he is 
a citizen, he is still subject to guardianship, and in their judgment, 
he is and will be better taken care of by receiving not more than 
$10 a month, unless special circumstances require more, and so 
they have directed the Indian agent to pay him no more than that 
sum. 

A stipulation is filed by counsel, whereby it appears that the sum 
in bank to the credit of the relator is $1144.05; that the exhibits 
attached to the petition, are correct; that no express order of the 
President in the premises was made otherwise than as shown 

42 in tlie petition ; that said money was paid under the contract 
set forth in the petition, that being the only contract affecting 

the same; that the onl}^ facts in relation to the trusts on which said 
payments were made are those set forth in the petition, and return; 
and that no objection shall be raised because of the joinder herein 
of the Secretary and the Commissioner as respondents. 

In prescribing the duties and powers of the President, said treaty, 
(art. 3,) among other things, has this provision: 

“And he may, at his discretion, as fast as the occupants become 
capable of transacting their own affairs, issue patents therefor to 
such occupants, with such restrictions of the power of alienation as 
he may see fit to impose.” 

10 Stat. L. 1110. 

Section 6 of the act of February 8,1887, (24 Stat. L. 388) accords 
citizenship to any Indian to whom land is allotted in severalty, 
under any law or treaty, and such Indian is thereby declared to be 
a citizen of tlie United States, and entitled to all the rights, privi¬ 
leges and immunities of such citizen. 

If this statute means what it says, and said relator has become 
capable of transacting his own affairs, as must be assumed from the 
fact that the President gave him a patent for the said land, why are 
his rights under the Constitution not to be ascertained by a con¬ 
struction of his contracts in the same manner as in the case of any 
other citizen ? No doubt an}’^ reasonable terms could have been im¬ 
posed upon him when consent was given for him to sell said timber, 
but where such terms as were prescribed as a condition for such 
consent, have been complied with, where is the authority to add 
others? 

43 The timber and the land belonged to the relator; it was 
his contract by which the timber was sold, the same being 

executed as provided by law; the proceeds of the sale have been 
paid and deposited to his credit, and nothing remains for the pur- ^ 
chaser to do and yet the seller has not been able to receive the use 
of his money. Why? Certainly not by virtue of any express pro- 
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visions of the carefully worded contract put in writing, signed by the 
contracting parties, and approved by the Commissioner of Indian 
Affairs, acting for the President. 

It is claimed in argument that the power of guardianship contin¬ 
ues, notwithstanding the citizenship of the relator. If that is true, 
how is it possible for Congress to confer the rights of a citizen upon 
an Indian? The statutes attempting to do so would be meaningless 
in that case, and ought to be repealed, or the limited and qualified 
citizenship, intended, carefully defined so as not to mislead the In¬ 
dian who is aspiring to attain the status of a man. 

I am not convinced, however, that the act of February 8,1887, was 
intended to, or that it did confer only a limited right of citizenship, 
so far as pertains to tlie rights of the relator in the subject matter of 
the present case; and I am therefore constrained to consider him so 
far as relates to this contract as if he were a white man, native born, 
or legally naturalized. 

In construing the contract, with the said regulations made part 
thereof, it seems clear to my mind, that the trusts on which the agent 
received said money are sufficiently expressed in the section 7 of the 
regulations, namel}^, in trust to be deposited in some national 

44 bank subject to check of the relator^ countersigned by said 
trustee, the agent. 

There is no other stipulation in the contract made by the relator, 
and I think he had a right to rely upon that being carried out in 
good faith. That language is not susceptible of a construction 
which will authorize the agent to prescribe the amount of the 
check, if not in excess of the sum deposited, as a condition to 
countersigning. The only apparent reason why the respondents 
have directed the agent to allow only $10 a month to be drawn, is 
because they fear the relator will not make a wise use of his money. 
The money, however, is his; the land on which the timber grew is 
his, not given him as a favor, but allotted to him as a right, as part 
of lands previously held by the band to which he belonged and in 
which his interest was undivided ; and if he is accorded the rights 
of a citizen, then why should he not do with his own as may best 
please him, so that he does not thereby violate the laws of the 
land ? 

If the Indian is ever to lift himself into the ranks of a citizen, 
he must do so by assuming responsibilities; he must be trusted to 
manage his own affairs, even at the risk of loss of property by 
unwise investments, or imprudent living. He can never be a man, 
if he is always to be treated as a child. 

I think the policy of Congress at the present time as shown by 
its enactments, is to give him an equal chance with other races in 
acquiring property, education, and habits of civilized life, and 
building himself a home. 

45 It seems to me to be a wise policy; but whether so or not, 
if the laws defining it are duly executed by the executive 

and judicial branches of the Government, and they then prove to 
be unwise, Congress will see the propriety of repealing or amending 
the same. 
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III the case of Celestiue, 114 Fed. R. 551, the court says, referring 
to the said statute of Feb’y 8, 1887, as conferring the rights of citi¬ 
zenship upon Indians; Equality of rights and of responsibilities is 
an incident of citizenship, and those Indians who Iiave become citi¬ 
zens may be likened to the negroes in this country since their en¬ 
franchisement by the fifteenth amendment to the Constitution, of 
whom the Supreme Court, in an opinion written by Mr. Justice 
Bradley, has said: 

When a man has emerged from slavery, and by the aid of a 
beneficient legislation, has shaken ofiP the inseparable concomitants 
of that state, there must be some stage in the progress of his eleva¬ 
tion when he takes the rank of a mere citizen, and ceases to be the 
special favorite of the laws, and when his rights as a citizen, or a 
man, are to be protected in the ordinary modes by which other 
men’s riglits are protected.” Civil Rights Cases, 109 U. S. 25. 

Counsel for respondents claim that notwithstanding the relator is 
a citizen, and notwithstanding consent to the sale was made on the 
terms stated in the contract, and no others were named, still it is the 
right and the duty of the defendants to control, superintend and pro¬ 
tect the relator; and that it is within the meaning of the contract, 
in the light of the law, that the trust on which the money was to be 
held, deposited, and paid out on check, also authorized the agent to 
refuse to countersign any check for any sum which the respondent 
(The Commission- of Indian Affairs,) might not approve. 

46 If the title to this money is in the relator, and yet the,agent 
refuses to countersign a check for it, unless approved by the 
Commissioner, and the Commissioner should conclude that $1. a 
month was sufficient, or even a less sum, of what practical use 
would title to money and citizenship be to improve the condition of 
this Indian? Would such doling out of funds to which the Gov¬ 
ernment says be is entitled, be encouraging to him to lead a thrifty 
life, and to become an independent citizen and tax pa^’^er? 

I do not think the duty of superintendence and control and pro¬ 
tection goes to that extent, although for certain purposes, in the 
interest of these wards of the nation, the right and power to control 
their actions by police regulations, and to regulate their purchase 
and use of liquors, or other hurtful things, may properly be held to 
exist. When, however, they can manage their own affairs, and are 
citizens, then there can no longer be any lawful power to withhold 
from them, money to which the law has given them an uncon¬ 
ditional title. 

The trust, qua the property for which consent to sell has been 
given, is exhausted. I do not think it attaches to the proceeds of 
the sale, unless expressly so stated as part of the terms upon which 
the consent is given. 

Without prolonging this opinion further, lam constrained to hold, 
that the act of payment of the money in this case to the relator, that 
is to say, the countersigning of his check, is a ministerial duty which 
the Indian agent has no right, under the law and the terms of said 
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contract, to refuse; that the respondents have made his act of 

47 refusal theirs, by directing it, and assuming responsibility for 
it; that the relator is a citizen, with all the civil rights of 

citizenship, so far as relates to property lawfully allotted to him, 
subject only to such conditions and trusts as may have been ex¬ 
pressly named in the allotment, patent or contract of sale ; and that 
therefore the writ of mandamus should be issued as prayed in the 
petition, and I will sign an order to that effect. 

JOB BARNARD, Justice. 

Ch'der Directing Writ of Mandamus. 

Filed February 4,1903. 

In the Supreme Court of the District of Columbia. 

The United States ex Eel. John B. Bigboy^ 

vs. I 

Ethan A. Hitchcock, Secretary of the Interior; } Law. No. 45772. 
William A. Jones, Commissioner of Indian | 

Affairs. j 

On consideration of the pleadings herein, and the matter having 
been fully argued by Chester Howe and Jackson H. Ralston, 
attorneys for the petitioner, and H. H. Glassie, attorney for the 
respondents, it is, this 4th day of February, A. D. 1903, 

Ordered, adjudged and decreed, that the mandate of this court 
issue forthwith, commanding the defendants, Ethan Allen 

48 Hitchcock, Secretary of the Interior, and William A. Jones, 
Commissioner of Indian Affairs to pay over, or cause to be 

paid over to the petitioner, or his attorneys of record, the moneys 
standing to the credit of Jolm B. Bigboy, because of the facts set 
forth in his petition, and to make and promulgate all orders and 
directions necessary therefor. 

JOB BARNARD, Justice. 

Note of Appeal, dec. 

Filed February 18,1903. 

In the Supreme Court of the District of Columbia. 

United States ex Eel. John B. Bigboy 

vs. 1 

Ethan Allen Hitchcock, Secretary of the > At Law. No. 45772. 
Interior, and William A. Jones, Com- I 
missioner of Indian Affairs. ) 

Come now Ethan Allen Hitchcock, Secretary of the Interior, and 
William A. Jones, Commissioner of Indian Affairs, defendants afore¬ 
said, by their attorneys, Morgan H. Beach, and Henry H. Glassie, 
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and by the direction of the Interior Department of the United States 
and acting under sucli direction, note an appeal to the Court of 
Appeals of the District of Columbia from the judgment and order 
entered in this cause oh February 4th, 1903. 

The clerk of said supreme court will, in making up the record 
for the Court of Appeals, include the petition, rule to show 
49 cause, answer of the defendant, demurrer thereto, stipulation 
of counsel, the order of the court and opinion of Mr. Justice 
Barnard; and will issue citation in the above-entitled cause. 

MORGAN H. BEACH, 

United States Attorney in and for the District of Columbia, 

HENRY H. GLASSIE, 

Assistant United States Attorney in and for 

. the District of Columbia, 

Attorneys for Defendants. 


60 In the Supreme Court of the District of Columbia. 


The United States ex Rel John B. Bigboy ^ 


vs. \ 

Ethan Allen Hitchcock, Secretary of the J- 
Interior; William A. Jones, Commissioner j 
of Indian Affairs. J 


At Law. No. 45772. 
In Equity. 


The President of the United States to the United States on the rela¬ 
tion of John B. Bigboy, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal filed in the clerk’s office of the supreme court of the 
District of Columbia, on the 18th day of February, 1903, wherein 
Ethan Allen Hitchcock, Secretary of the Interior, and William A. 
Jones, Commissioner of Indian Affairs, are appellants, and you are 
appellee, to show cause, if any there be, why the judgment rendered 
against the said appellants, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of the 
of the District of District of Columbia, this 18th day of Feb- 
Columbia. ruary, in the year of our Lord one thousand 

nine hundred and three. 

JOHN R. YOUNG, Clerk 


Service of the above citation accepted this 20th day of February, 
1903. 


RALSTON <fe SIDDONS, 

Attorneys for Appellee. 
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51 Supreme Court of the District of Columbia. 

United States of America, 1 . 

DMrict of Columbia, j 


I, John R. Young, clerk of the supreme. court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
49, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
'this record, in cause No. 45772, at law, wherein The United States 
ex rel. John B. Bigboy is petitioner, and Ethan Allen Hitchcock, 
Secretary of the Interior, et al. are respondents, as the same remains 
upon the files and of record in said court. 

testimony whereof, I hereunto subscribe 
Seal Supi'^iHe QDurt ^-iftiwiaine and affix the seal of said court, at 
/.of^hhf, Distri^^of city of Washington, in said District, this 

‘^l^day of March, A. D. 1903. 

JOHN R. YOUNG, Clerk. ■ 
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